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DWI (2) 

A police officer stops you for drinking and driving.  This is your second DWI charge.  However, 
you recall that for your first DWI offense there was no jail time, the court only asked you to 
attend an alcohol safety program for a few months and you just paid some fines and had to be 
in good behavior during the one year probationary period.   That was four years ago and you 
figure that this time around the process would be the same.  Right?  Wrong. 

In the first DWI article, I discussed the importance of one’s Blood Alcohol Level (BAC) when 
charged with DWI.  The second article will address how one’s past driving record affects the 
sentence that a court may impose on a drunk driver.  In short, if you are found guilty of second 
or subsequent DWI’s in Virginia, your punishment increases and you face a range of sentence 
that can include a mandatory jail term of 10 days to one year and/or revocation of driving 
privileges for up to five years. 

For example, if you are found guilty of 2nd DWI in less than 5 years from your previous DWI 
conviction, you can receive a jail sentence between one to 12 months, of which 20 days are 
mandatory that the court cannot waive.  In other words, you will spend 20 days in jail.  Also, 
your driver’s license will be suspended for 3 years and you cannot apply for a restricted license 
until 12 months from your conviction.  You will have to attend an alcohol safety program and 
install ignition interlock system (device you have to blow in every time you start a vehicle) on all 
vehicles which you own or registered under your name.   

If you are found guilty of 2nd DWI between 5 – 10 years from your previous DWI conviction, the 
punishment is less severe but still potent.  You can receive a jail sentence between one to 12 
months, of which 10 days are mandatory.  Your driver’s license will be suspended for 12 months 
and you cannot ask for a restricted license until after 4 months from your conviction.  You will 
also have to attend an alcohol safety program and install ignition interlock system on your 
vehicle for 6 months.  Depending on your BAC level, the same additional mandatory jail term 
applies. 

If you are found guilty of 3rd DWI offense in less than 5 years from your previous DWI conviction, 
it is now considered a Class 6 Felony which is punishable by a maximum fine of $2,500 and/or 
by imprisonment of one to five years or confinement in jail for not more than 12 months.  Also, 
there is a mandatory jail term of 6 months that cannot be waived by the court.  A 3rd DWI 
within 10 years will give you 90 days mandatory jail time.  A 4th or subsequent DWI offense 
within 10 years results in a mandatory minimum term of imprisonment of one year without 
suspension and a mandatory minimum fine of $1,000; in addition to lengthy probationary 
period, license suspension, and revocation of driving privileges for 5 years. 
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Will your DWI conviction from another State count towards the second or subsequent DWI 
offense?  Yes, as long as the DWI law in another State is substantially similar to the DWI law in 
Virginia.  Therefore, it is important to compare DWI laws in other States to determine if the 
Commonwealth can prove the “substantially similar” test. 

But apart from subsequent DWI convictions, will your poor driving record also affect how a 
court will impose a sentence?  You bet.  One of the first things I ask my client when they come 
to me with a DWI offense is their driving record.  If you have a poor driving record (e.g., lot of 
negative points), then chances are likely that the court will seek some jail time even if this is 
your first DWI offense.   

The reason for this is simple:  your driving record reflects your attitude towards the vehicle laws 
in general.  If you have lots of negative points on your driving record, you are essentially telling 
the court that you don’t care or have time to pay attention to such minor things as traffic laws.  
The court, of course, will differ and consider your driving history when imposing a sentence.  
This is why I always tell my friends and clients that if they have a poor driving record, it is worth 
their time and effort to attend a driver improvement course to reduce their negative points.   

In closing, as these DWI articles hopefully highlighted, drinking and driving can have severe 
consequences to the driver, including jail time and mandatory license suspension, not to 
mention immigration consequences for those with visas.  But we must also not forget why DWI 
laws are so harsh and whom it was intended to protect.  As noted in one DMV studies, a driver 
with a BAC of 0.15 is over 300 times more likely to be involved in a fatal crash.  Therefore, if you 
are out drinking and faced with the choice of driving home or calling a taxi, please remember 
that even a $100 taxi cab is worth every penny when you consider the severe consequences a 
DWI offense can bring. 

 


