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DWI – TEN YEAR TAIL 

QUESTION:  I plead guilty to DWI about four years ago and paid some fines, went to alcohol 
treatment class for few weeks, but didn’t go to jail and received all probation time.  I was 
recently pulled over another DWI.  Thinking I might receive a similar sentence as the last one, I 
went to court alone when I found out that my charge carries a mandatory jail time of 20 days 
and a driver license suspension for 3 years, with no right to apply for restricted license until 
after one year.  I had no idea that a 2nd DWI carried such a serious penalty.  Is there any way I 
can get out of this or lower my sentence? 

ANSWER:  DWI convictions add up.  I always tell my clients that your 1st DWI conviction has a 
long tail and it will last for up to ten years.  The reason for this is that depending on whether 
your 2nd DWI conviction falls within 5 years or between 5 to 10 years, the penalty can vary 
significantly. 

As noted above, if you are convicted of 2nd DWI within 5 years you are facing mandatory 20 
days jail time.  This is something that the judge cannot waive or forgive.  DWI law specifically 
mandates that a person charged with 2nd DWI spend at least that much time in jail.  The judge 
can, of course, send you to jail for more than 20 days.  Not only is the jail time mandatory, your 
driver’s license will be suspended for 3 years, with no possibility of applying for a restricted 
license until one year has passed.  Even then, you have to convince the court that you have 
satisfied all requirements during the probation period, have a clean record since the conviction, 
and you are not a threat to society.  You will also be required to install an ignition lock key, 
which is something you attach to your car and blow on it before you start the car and 
periodically while driving when the machine tells you to stop the car and blow on it to see if you 
drank any alcohol. 

If you are convicted of 2nd DWI between 5 to 10 years, you still have to serve mandatory jail 
time, but it is 10 days instead of 20.  Also, although your driver license is suspended for 3 years 
you can apply for a restricted license after 4 months.  That’s still a stiff penalty, but one that is a 
lot better than conviction within 5 years. 

I once had a case in which we amended the DWI 2nd within 5 Years to DWI 2nd within 10 years 
and reduced the mandatory jail time to 10 days while allowing the client to apply for restricted 
license after 4 months.  I was able to do this because the second DWI occurred closer to the five 
year mark and I was able to convince the prosecutor to amend the charges.  It also helped that 
my client did not get into any more traffic violation, finished all his probationary requirement, 
and, apart from the drinking problem, was a good husband and a family man. 

In 2nd DWI cases, I also get clients who refuse to take the breathalyzer test.  In that instance, the 
police officer will charge the client with DWI anyway and also charge him with 2nd Refusal.  The 
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reason why it’s 2nd Refusal, even if you never refused the test, is that your 1st DWI automatically 
counts as 1st for the purpose of calculating 2nd Refusal charge.  The danger with the 2nd Refusal 
charge is that it carries a maximum sentence of 6 months and driver’s license suspension for 3 
years without the possibility of obtaining a restricted license.  In other words, even if you were 
to beat the DWI 2nd charge by refusing to take the test; if you’re found guilty of 2nd Refusal you 
may still get jail time for up to 6 months and lose your license for 3 years. 

Thus, evaluating a 2nd DWI charge with a Refusal charge involves not only finding out if you can 
successfully challenge the DWI, but also weighing the possibility of losing the Refusal and losing 
your license for 3 years. It is not surprising that some client will take the DWI charge, take the 
mandatory jail time, in order that the prosecutor will drop the Refusal charge and permit 
him/her to apply for a restricted license. 

As noted previously, your first DWI conviction may have seem painless, but know that your DWI 
conviction has a long tail and if you are caught with another DWI charge within 10 years you 
may be facing some significant penalties. 

 


